Legal matters

Take the fast boat to China

Avoid litigation and save your time, money and stomach lining
with Alternate Dispute Resolution. '

By Gregoey P, Hawkins, J.D.
Clauda T. Hawkine

NMCE UPON A TIME, coaflica

resobution mernt swonds nod or-
inor, bat thowe days =re loeg post To-
iy, lyiaazion muequorades oy the mose
civilezed verdoa of miad by combad. R
locad i aill shend in the foom of ime.
maney ard executive stomach lining.

When factormg the costyof mimning 2
hasiness, so one can dismiss (he pois-
hility (hat they may ond wp in
ervil oo, either ax phinidl o
ulefenkant. With the world grow-
ing more complex each yeir,
such o posdbility odges over
clorer 10 probubifity, while the
chamces. for am outright vactory
decreuse. In' meodt canes, the i
narciil Burden fur meunting an
ansck o o delonds must be
shenzllered up frodid.

There are altematives, ones
wiich'can lelp make the cxperi-
ence less costly, Fess tine comsuming and
Trequiently Joss advensariol Ay the name
irmplics, “Aliermate Dispite Resolution™
(eediation, artasration and their Linsmim)
paxy he the anvaer.

Althiugh Allerrste Depute Resolo-
Lo s Becoming mane. cominon, espe-
cially among karger corporations, numny
all bodncuss A, v Vel iBeapens
eoced with the growing phenomenon.
This s unforunite = “ADR"™ kx dem.
cestrzitend s imtounding tuek record in
recen yaars, balh for quick resolilns
s pelatively bhoodless ones. Mamny times
the cocrbatants ol oaly reolve their difs
Ferermes, bt aho —bocame meny ATHE
prethinds solien the aeid producing hos-
ity of tracdition il Ntigation—continee o
peaclictive tesiness relniondeip,

As the wallowing barpe of Titigaton
plows ever meone sbowlly through incres-
imgly ireacherots wes, B I0any wonddr
why busineses—from the umallest sake

jroprictanhip 10 the kirgest misi-nuton:
:}—m:umnng hip for the sleek spoed
of the chipper muned ADR?

10

Historical precedont

The timelines of Allemate Dupote
Rewrution on the lepal wome iy s
tiomable, Alibough the Eyman often
vicws the kigal system is monokihic, it
i actially experiencing a constant ove-
Jution, On moee thim one oocison, (e
American fsdicial sysem hos undaigons
i fumckumental chamgs.

iy the middle of the nincioomih con-
iy, LS. oosat proceuurss hil becuine
un unwickdy that & penieral oulery dnese

wmong all panics myvolved —hitiganis:
Eawyers and pdges. [n 1388, New Yk
become the find e 10 compiclcly e
write procodares foe rryine civil lawsuits
0 ILs xEt Couris

Fify years lakcr, great thinkers like
Rowve Pound again called for refom.
He wrote in 1906, “Uncertalngy, delay
and expenie, and shove all the injisdice
of deciling caves spon points of peac-
tice, which are the mere ctiquetic of
jestice._have createad  dewp-scated de-
site 1o koeep oot of court, right or wneg,
on the pan of every mINE businsis
man in (ke community.” In 1938,
Powsnad s vigessons in imteres! yocceal-
ad in mevolutionising the sysemn with
the adoption of the Federal Rules of Civil
Procedure,

Wiith 1he exceperon that [oduy a “en-
sible buzsiness maa™ could very likely be
2 wornan, those sentiments ocha the focl.
ings of the maalem busineys persn: Nor
m:ﬂ:: highest levels of govemiment un-
aware afl the problem. 1o |98 LL8. Su-
peeme Coun Chicf Justice Weeren Hezger

expressed the thooght that wmany of ihe
ponditons that cansed the dissatisfac-

tion in 1906 aze sill with we_ The de-
Lays and high costs in resolving civil dis-
pitex continue o (righlen away poteo-
tiad Titigants, uod | those: Wha perist and
ey gain u verdict olten see up 1o
half ol the. recoveny absorbed By legal
focs and cxpemes”

Medlution

Of all Ihtﬁllﬂﬂpbmu. micdition s
weunl}v the least complicatod sad
et expentive. The badc form
of. maeation writien
Bistory. Exsentinily, the involved
pirties agroe 1o st down and -
formally present their arguments
0 a netral ahind. parny, oficn
wmeone with begal and rechni-
ol expeniee in the fheld, The
medismor functions as 2 Twilit-
toc aml, [ peed be, 2 neforee,
Unjess all sides reach mn agree-
ment, the saggedtions aad judg-
psenits of the mediazor are non-hinding.

Con anyihing sa’ simple atually
work? The people mos) cxporicaced with
medingion cemphatically sy yes. Media-
tien firmas sgree thit a wovessiiel resolu-
thon c2n be peached ohout 85 percent of
the time Additionally, nsediated serle-
msenis ane sekiom beoken, but it broken,
they can be enforoed like any ather con-
Eract.

Consdenng that the madiation pro-
oo in non-binding, thene bs snnething
abimensd ctaphysical alwur the success
e A closer exuminiitin feveals sonme
logical explanathons for this spocess.
Busdnesses e Tamilie’ with the give-
saul-take of megotiation. They also wart
1 costrol their o desting amd he pan
al e decision making process, insted
ol luving :tmqmd by decree. Medin-
tion sepplies both,

“The fuloruan foe a susvessfully medi-
ateil dspute is the medugor. An experi-
enced mediator will have the abiliey 1o
AT when fhe parties ane resty |6 oom-
prose. competemly sugposung aler-
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Ee:_gal matters

narves ol moving the proceedings o
wond 0 modually sarsfving conclhision
Many medinied sesdons end in a win
win silisation, a sigmbicant cansideralion
il kecping a business relitionship intac
is imporant,

Medistion s also fas {generslly con-
cluded i 'one day) and private, As com-
mon as they are, lawsnits con give a
business the agma ol something hus
prone wiusne. They e ninke clines, sup-
pliers and even smployecs nervous, in
wddition 10 possibly: giving competitons
an edge. Moediation is o closed-session
progedire, ualike the puhlic fomm of
oL,

With the eonperation of all sides.
miesdiiion cin be appropriate foe practi-
cally aoy ¢ivil dispute, big or sall, in-
cluding persomal injiry coses, real-esimie
nr Lindlordfenant desiproements, par-
nesship amd commercin] contmet con-
ficts. employmenl divpures and a muli-
e of others

Aritration
Diespaee needeation”s high success nute,
the limiting factor renains the willine-

Ry of opposing parmes 1o conskier the
process. When fommer alliss hecome -
vemnnies, dnger, Instrton and & e
of betraval—along with & strong desize
10 sirikie out and punish the other side—
can overpower the reisoning minid’s
desire to gef the matier resolved and pet
om with the hustness of business.

Litigation tends

to calcify
the negative

emotons.

Litipation tendy to culeify the nops-
tive eimokions. reducng IJ::THIM:II fior
comstractive resolution and pukhing the
possibibity of future. busmess relitions
ot the bavk daor. Although nearly 90
pereent of civil lavwsuils ane senled he-
foce Ll (seppesting that the elosdve
crsalure kiwn os “your day in coun”™

1= un emdangered speciesh, by then the
denpape miny be dosse and 5 grest deal of
fime nnd money waited,

In essence, arbitralion follows the
sane oourse as medingion:: he pammes
subimit their dispuse 1o 2 newsl thind
Py (oF pinees, dopending on the coin-
plexity. of the disagreement) Unlike
ioediation, the urbitrmtons julgmenls ae
normally final and caly umider unusual
cifdumsisnces can ihe decision be ap-
peabed. éither 1o the. coul sysiem OF #
other srhitrador. Noa-binding whilrtion
fs alen an oo,

Arbitmiion works most elficiemly
when the dispote s one of fiet: and par
1y siepped beyond the bountarics of the
coniract, Jefmlied on o prommised nction,
or broke o lww, New questions of law
we besz el o the proceduml and evie
deniery saleguands of hiigation

The higgest corpormtions in the com-
.. indewd the workd, now inclode arbi-
tration clauses in conrcts 315 a mailer ol
course. Smaller businesses are beginmng
o follow their fead Inchading an arbi-
tration clotse or clases in A contil
can ' be relotively sinple. Conversely, in
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& comphcated pepotiation, such clnpes
can be very detailed

Becane artitraion agreciments ane
contractual o pature, (he panies have
beoadd power o specily all psaues, fenms
and conditions. They may even decide
i exclmle cemain Bsues from arbitm-
fion, Whale stste and fed el siatutes peo=
vidke bursic procedural gwidetines for oo
decting arbitrations. the confract can de-
linte & multiude of specific prrvsions:
bos - 1o noddly esich other of o dispuse,
where o hwld the evidemury Beatings,
sclection of the arbitrutor (the Uinied
Sustes Arbilration Act calls fon & single
wrbatratoe bit a panel of threo is nol -
commion ), e arbitraton’ s quilifeations,
the eatent of thelr power i docide amd
biexd the punties 10 the decision, how cosd
will b sppoitionod, whit junsdction’s
Rarwr il b sl Wihing appellate o=
poctunities will be availnhle i1 syl e

For smple comracts many wyems
feel n peneral-purpose arhitminon ¢ lnee
provides ndeguate protection. 1F the in-
fent of 2 contract clause &= primarnly to
mooid the hassdes of lengihy ond delnb
tating Btgation o stalement like, “Any

dagputcs herween the pauries shall be set-
thed by arbiumtion.” may suifoe. This
lanzulize chn be pdoguate o indicibe thal
the partees imtend 1o arbitrace differences
i eaally sufficient to permit o coun
b enforce. the intent

Before you procesd

Yo shoold understund that there o
tradie-off for the speod, roduccd coses and
efficicney of hinding acviimtion; You
ey bk (e oppormaniny. 0 8 compheie
judiciad review of grievanoes.

With arbitmstion, the suleguanty ad
protectan provided by the judicud nules
of procedure and roles of evidence are
greatly sedluosl These rules wese ilevel-
opedd o insure that bl sides mccive o
fair heasing and jistioe & served, The
best jurists and timkers in (his country
have caclully developed these proce-
dhirol amd evidentiany safegunds thooogh
anpiiment and delibesation for bundreds
of years

With thix n mimd. 66 one shauld -
spmie that madialioa, afbEranng of amy
of the presentdy cvolving wms 1o ne-
solve confrachiial dispules ane mixgic
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beiins. There are certminly. cieses when
Istigaism repeesents the benl aliemative,
Additbonally, the different Types of Al
ternate Dhispude Resolooon are ot ul:
ways mbcrchanpeshle with one another,
Carclul thought and the advice ol cxpe-
renced commse] should be wiilnoed  be-
fiore amy (imal decision. Sull, few would
disngree that ADR techanjues ano bene
o stay und can offer viahle anid oflen
fuicher, less expemsive anl owwe pentle
opebonis b0 trndithonal mehods

Woane more inforiaitbon? Conface the
fol lowng cepaniEationk

Amencan [lar Adsociateon

Sunding Commiites on Phispate
Resolulymn

(2021 331-2254

Arerseun Arhilraton Assocution
(212 S8-3-HNN)

Juclicate

{ BOHD) 63 ] -S=HH

For the mamies of mediatos and srbi-
trators moyoor s call (he suie Fhu{
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