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LAWSLUITS

Alternate Dispute
Resolution

Are there faster and cheaper ways

by Gregory P. Hawkins, J.D.,
and Clande T. Hawkins

NCE UPON A TIME

conflict resolulion mennt

swords and armor, but

‘those doys are long
pasi, Today, litigation mosquer:
ados as the more civilized ver-
sion of trinl by combat, Bot if
yau've overy been involved in lit-
igation, you know you still shed
blood in the form of fime, money,
ani stomach lining.

When factoring tho costs of
running n practice, you ean't dis-
miae the posaibility that you may
end up in civil/court, either as
pluintill or defendnnt. With the
world growing more complex
ench year, such & possibility
edgtes ever closer (o u probability,
while the chanees [ur an outright
victory deercuse. And, in most
enzes, vaull huve Lo choulder the
finaneial burden [or mounting an
attack ora dofense up front,

There ard altornat|ves, ones-

which can help make the experi-
once logs costly, less time con-
suming, and frequently lesk ad-
vorsarinl. As the name implies,
*Allernate Dispute Resolution”
imudintion, arbitrntion, and their

The auhors have wrllien pumiemmida
varlnin topics, and are hased
i Sak Laks Civy, Usah.

to resolve conflicts?

kinsmen) may bo the answer.
Although Alternate Dispule
Rezolutivn is becoming more
common, especially among lurger
earporotions, many small busi.
nesses nnd professional proctices
ars, as yol, inexperienced with
the growing phennmenon. This is

[

The basic
Jorm of mediation
pre-dates written
bistory.
Essentially, the
involved parties
_agree to sit down
and informally
present their
arguments to a
nentral third party.

unfortunnte as "ADR" has
demonstrated an agtounding
track record in recent years; both
for quick resolutions and mela-
tively blopdless ones. Many
times the combatants not only
resolve their differences, bug
also—because many ADR meth-
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ods soften the acld-producing
hostility of traditionul litigas
tor—continue a productive busi-
ness relationship,

As the wallowing barge of litk-
gotion plows ever more slowly
through inereasingly treacherons
wens, is it any wonder why busi-
nesses—from the smallest sole
proprietorship to the largest
multi-national—are jumping
ship for the sleck speed of the
elipper named ADR?

Historical precedent

The timelinezs ol Alternate
Dispute Resolution on the legal
scene is unquestionable. Al-
though the layman often views
the legul system =s monolithic, it
js actunlly experisncing o con:
atant evolution., On more than
one occaston, the American Judi-
einl System had undorgone n fun.
dumental ehanpe.

By the middle of the nine-
teenth contury, US. Courl proce-
dures had become g0 unwieldy
that n genernl outcry arose
among all parties involved—liti.
gants, lawyers, and judges. In
1848, New York became Lhe Grst
state 1o completely rewrile its
pr-uce‘duln."s for trying eivil law-
suitsin ils state conris

Filty vears later, groal legal
thinkers like Roscoe Pound

Comblnned arn page 70



Dispute Resolution...

arpin ealled for reform, e wroks
in I9G, “Uncertainty, delicy and
expense, und sbove all the injus-
tice of deciding ecases upon
points of proctice. which are the
mere etiquettie of justice. have
crepted o deep-seated desive Lo
kiep out of court, right or wrong,
on the part of every sensible
business man in the communi-
tv.” In 1938, Mr. Pound's sucees-
S07T8 in interest succeaded in rev-
olutionizing the svstem with tho
adoption of the Federnl Rules of
Civil Procediire

With the exceplion thst today
& "sensible business man” could
very likely be a woman, Lhosa
sentiments echo the leelings of
the modern businesspérson. Nor
are the highest levels of govern-
ment unpware of the problem. In
1982 LS. Suprome Court Chiel
Justice Warren Burgor cox-
progsed the thought thot mony

L

of the “conditions thot canzed

| the dissatislsetion in 1906 are

potentinl litipants, and those
who persist and ultimately gain

The basic form of
meciation pire-dales
written history.
Essentially,
the involved parties
apgree (o sit don
and informally

| presenl their

[ drguments o a
| nentral
|

thivd prarty.

i verdict oflen see up (o hall of
the rocovery absorbod by legal
foes and expenses”

Mediation
O il the ADR aptions, medin-
tinn i esunlly the least compli-
ented and least expensive. The
| hagie form of mediatinn pre-
dutes writton history. Essential-
Iv, theanvolved partics ngree Lo
#it down and informally presont
their nrguments to a neutral
third party, oflen aomeane with
fogal nnd technical expertize in
the Geld. The mediator functions
as 0 focilitator and, iF need be, a
rofered, Unless all sides reachan
agreament, the suggestions and
Judgenents of Lhe medintor are
o= g,

still with' ua... The delavi and
high costs in resolving eivil dis-
putes continue bo frighten mwvny

Can anything so simpls nctusl-
Iy wer'k? Thae penple most expori-
enced with mediation emphali-
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Dispute Resolution...

cally say yos. Medintion firms
agree (Rt a sucoesalul nesolution
an I renched about 85 percent
of the time. Additionally, medine-
ed mottloments are seldom bro-
ken, but if braken, they can bo
enforeed like any other enntract,
Considoring that the medin-
tion procoss i nnn-binding, there

| is something nlmost metaphysi-
enl about the success rale. A
cloger examinntion reveals some
logical explanations for this suc-
cess, Buxinesses nre familiar
with the giveaind-take of negoti-
ation. They alse want to control
their own deatiny and be part of
the decixion-moking prooéss, in-
stead of liaving it impesed by de-
cree. Mediation supplies both,
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it

Plan now o make the smart choice

Midwest '94

' 'Eﬁ_t__.Bq}dlatry Conference
1994 Cliicagn.‘-li!lllp_n'&

Towers

« Superior
scientific sessions

« Physician & Assistant
learning tracks

« Hunds-on, clinically-
infense cutrses

= More and better
product exhibits

The Midweat offers meee vond -cifentivg shescos for oo sl e Assastain. You oot lof
e 00 soc kalire with ghe naton’s kadlog
the Haltony Tovacrs, averkoking Litke Michigan asd
Hcent Mile. Flas s ta i your poon.

walile for yoor CF dollar plus the cha
PRI i the pestumnad spboradon of
jiasd Traniries vy from Chicnpo’s b P

POBEA

Midwest Podlat
Tl
CONTRINE

Plesne el {313y 2758000 M you bov'e nes s el wedived yuur
Aadwnsi 4 Hegiiiratson Paciage

L3 W, Jachoon Bivil  Chicago, TF 60604

et

Conference

Circle #58

The fulerum for a succesafally
mediated digpute is the modin-
tar. An experienced mediator
will have the ability 1o sense
when the portics are ready to
compromise, competontly aug-
gesting alternatives and moviog
the procecdings toward o mulu-
ally eatisfying conclasion. Many
midinted sesgions end in a win-
win stuntion, a significant con-
sideration il keeping a busines
relolionship intact {8 imporsunt,

Mediation is also fast (genoral-
ly concluded in one day) and pri-
vate. As common a8 they are,
lawsuits can give o business the
stigma that zomething has gone
wrong. They can mako the pooe-

Although nearly
90 percent of
civil lawsufts are
settled before trial,
'i,:_r_r then the damage
may be done
and a great deal of
time and money
cxpended

ple you deal with nerveus, in ad-
dition 1o possibly giving competi-
tors an edge. Mediation is B
closed -session procedure, unlike
the public forum of court.

With the cooperantion of nll
gides, medintion ean bo appropri=
ate for practically any civil die-
pute, hig or small, including mal-

ractice enses, real-estnte or
nndlord tenant disagreements,
parinership and commereinl con-
tract conflicts, employment dis-
putes, and i multitude of others,

Arbitration
Despite medintion's high sue-
cona rute, the limiting factor ro-
mains the willingness of oppos-
ing parties to consider the pro-
eepn. When former allies beeome
adversaries, angor, frustraiion,
and o sense of botrayal—along
with n strong desire to sirile mt
Coutiaure oa papr 73
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Dispute Resolution...

and punigh the other sidé—can
overpower the rensoning mind's
desiro 1o gl the matter resolved
and gel on with the business of
husineas.

Litiggation tends to ealeily the
negative emations, reducing the
potentinl for constructive resolu-
tion and pushing the possibility
of future buginess relations oul
the bael doar. Although nearly 90
perceiit of eivil law=uils are sel-
‘tled bofbre Uial (senrepting that
the elugive erenture known os
Sygyr day in court” is on endan-
gered specien), by then the dam-
e may be done nnd a grent deal
ol time nnd moaey expondod,

1In eseenee, arbitration follows
the same course ns mediation;
the parties submit their dispute
“to'a nentral third party {or par-
ties, depending on the complexi-
-ty of the disagreemont). Unlike

Conversely, in a
complicated nogobis-
tion, such clauses
cnn be very detailed

Because arbitra-
tinn agreements are

For More Information

Contact:

gontractual in na- Amenican Bar Association :

ture, the parties |  Standing Commiltes on Dispets Resolution
have brosd power to (2024312258

speeily all isaues, SO
terms, and condi- ‘American Asbitration Association

tionk. They maw {212) 484-4000°

even decide tn ex- J

clude cortnin ftRes udiate

from arbitralion. (800) 631-9300

While state and fied- ot o .
eral atotutes provide Lﬂ;a‘“:Tm m' ldmilﬁiﬂ,!ﬂ“_ I;:i HHE l.hf'lil! yor

bneic procedural
guidelines for con-

ducting arhitrmations,
thi contract can delineate a mul-
titude of specific provisions: how
to nolify each other of a dispute,
where 1o holid the eviduntiary
hesrings, selection of the nrbitro-
tor {the United States Arbitra:

‘medintion, the arbitrntor’s judge- | ton Act ealls for a single nritra-
. MENts are nors tor, but 4 pandg
mally final and of three is nol
;un'_l::"._'._?n_i:n;r un- There are “,Tmﬁm' 'lh;-
uaunl eircum- T I o arhitrators gunl-
Btances can the certainly cases ifientions, the
mnw-hf ap- when litigation extont ufﬂthn;r
sl exther to 5 TR | powir tu decido
;hnimm repiresents the best and bind the
or snother ar- alternative. parties to the de-
bitrutor, Nen- e cision, how cost
h_ilﬂillll-'l;ﬁtrh- What's maore, will :'Iiu.- ?.'ppa;ra
an 15 &lan an S - tionod, what ju-
Ji ion, the dwbmm"-ﬂ:’“s rizdiction's luw
‘Arbitration of Alternate will be applivd,
works most effi- : T whit appellate
riently when the mspﬂfﬂ Resolution uijllpr;“l:}ﬁiiﬁ;
Hispitatane of | piae g s will be availuble
fact; one purty are not always (i anyh, ote.
srepped hevond interchangeable For simple
the boandaries _ 2 confractd, many
of the contract, with one anotber. Inwyers feel o
defaulted on n genoral-purpose

“or hrolie 4 law, New questions of
Jaw are bost loft to the prooedu-
ral and evidentinry safeguards of
Nitigation.

Thiv biggest corparations in the
‘eountry, indeed the world. now
[include arbitration clouses in
‘contracis as a matter of coursy,
Smaller businesses are beginning
o follow thesr lead. Inchiding an
“arbitration clause or clauses in &
‘contract can be relatively simple.

arhitration
clausy provides pdoguato’ protoc-
tion, If the intent of & controct
clause is primarily to avoid the
hassles nl‘ptenath_v and debilitat-
ing litigation, o stntement like
=any disputes betwean the parties
shall be settled by arbitration”
may suffice, This language can be
adequate (o indicate that the par-
thes intend to arbitrate differences
and iz usually safficient 1o por-
mit 4 gourt o enforee the intent.
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Before you jump on the
ADR bandwagon

You should understand that
there is a irade-off for tho speed.
reduced costs, snd elliciency of
binding arbitenbon: yoa may lose
the opportunity for complete ju-
diein] review of grievances,

With arhitration; tho sale
puards and protection provided
Ty the judicial ruled of procedune
snd rules of evidence are grently
reduced These rules wore dovel-
opeed Lo insure that both sides re
coive s fuir hearing and justico is
gerved. The best jurists and
thinkers in this country have
carclully developet thede proce-
durnl and ‘evidentiary silegaards
throngh drpument and dolibera-
tion for hundreds of years.

With this In mind, no one
should assume thal moediatinn,
arbitration, or any of the
presently evolving ways to e
solve contractunl disputes are

‘magic beons, There are certnin-

Iy cpses when liligation repre-
gontg the best altermative.
What's more, the different types
of AHernate Dispute Resalutson
are not always mterchangeahle
with one another. Careful
thought and the advice of expe-
rienced counsel showld be uti-
lized before uny linal decision,
Sill, few would disagree that
ADR techniques are herd ta stay
and ean affer viable and oflen
quigker, less expensive, and
moye gentle options o traditional
methods. B
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