DISPUTE
RESOLUTION

noE Upan & thme. 58
O solving a conflict

meani doaning
swords and | armor. Foriu-
pately, those days are long
past Today. Hiigation rmas-
querades as {he more civil-
izad vormion of trial by com-
Bal, bul we still shed blood
In'ihe lorm of Hme, money
and stamach |ining,

No ane can dinmiss the
possibilily of endlng up in
civil cotrt — eflhor as the
plaiotill oz tha delendant —
when colculating the coss
of running a bukiness, A thie
waorld grows mare complex
ooch vear, such a possibilily
edpes closer (o becoming &

prabability, while ihe
chanes=s foran oulright vic-
1omy decrease. Furlhermone,
in modl cases, businedjer
amuil shoulder the Nnanclal
Burden up fronl for mount-
ing om atleck or daflonse
Thera k& an’ altarsative;
howevar, thal can help
make such experisnces lgss
costly, llme-coreeming and
alversariall nlternole dis-
puie resolution, As the same
implies, this process denls
with madiation. erbitralion
and ihair kinsmen.
Allhough alternate dis-
puto resolution ls bocoming
mare  commaon, . especially
among large corporations,
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ALTERNATE

This process can help vou

sellle legal disputes without
resorting to litigation, as well as
save you lime, money and aggravation

many small businessos are
still unaware of this growing
enon. This iz unfor-
lunafe becanse this proceds
has, ovitr rocent years, coms
pllesd an astousding track e
cord for both quick and rels=
tively bloodleis resclutiony
Because many allernala disd-
pute resolution mathads
noften tho ccid-producing
hastilily of tradit lanal Hiiga-
tion. the combatants ane of-
ten able 1o not only resolve
their differonces but also fo
continue a preductive busi-
thoss rolationship.
Let's examine some of the
aptians available under this
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Of all the options ofared
by alternato dispule esolu-
tion, mudiation is wsually
the leasi complicated and
loant expensive. The basic
form af madintion predatos
weltten histary.

Esseniially. the parties in-
valved a 1o sif down and
informally present theie ar-
gurments to a' peulral third

uft{'. usially sameanm with
pgal and technial axperiiss
in the field The mediator
functions as n facilitator and.
If need be, & mferoc. Unloss
all sides resch a0 dgreemont,
the supgestions and judg-
ments of the madiator are
nonhinding

A Historical
Perspective

T he -ﬁpu_nm of altarmate dispato resolution could
not have come al &8 mors opportuns time. Allthough
leymen oflen viow' aur legal system ns monalithic, i is
actually mmnlluvbiﬂu._uﬂmm than one docasion,
m& Ameelcan judiclal syslom has undersone fondsmen.

For indtance, by the middle of tho 16th century. 1S
cobrl procodaton hud betame io unwinlidy {hita peneril’
putcry arose amoag all parlies involvad — |illgants, law-
yers and judgss. In 1848, New York bacama (he first state
w;la&mm its pr mﬂumhl?::tri ' :Iqllltﬁwmh. 0

¥ vears [ater, great thlnkers like Kosoa Pound
again callod - for reg::l.ln!!lh. Pound wrode, ! Uncar-

talnty, deliy and experise, and above all the injustice of
ing cnses upen painle of practics, which am (hs

mero etiquatte of justice .. . have coentod a doep-ssatnd;

elasire 1 kaep oul of coudt. right of wrong. an the part of
AVErY £4 busiressman In tho cemmunily,” In 1538,
Pound’s successars revolet the systam by adopi-
Ing the Federal Rules of Civil Prooedurn;

fore the Federal Rules of Civil Procedure were
ndopled. the judldal proceds was commonly refarred 1o
ax “1ripl by ambush™ bocacse thera was no eellable proce--
dure o discover whal facts, witnessed ar evidoncs woalil
be prosentnd by the opponient. Alikavgh the pocess is
olion roferrad fo as “trial by avalanche’ foday. the Fodor.
ulRales of Civil Procedure have removed soma of the
uncerlalnly, Il nol the delay,

Tha seatimenis voicod by Pound over 85 yaurs ago are
~ochoed by many of today’s businnuepeapls and aven the
{ulinmd thosa at the highest levels of our government,
'In 1982, US Suprome Gourt Chief Tustice Warron E. Bueg-
‘er tholght Lhit several of the “conditions that cevsod the
dissatlstaction in 1906 are still withes, . The delays amd
high eosts [y risolving clvil dispates contine 1o [ighten
away potentlal ligante, and those who pereist snd
liimtely gin & verdict oftan see i toholf of the recav.
nry sbsotbod by logal fens and exponses.”
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Can anything o simple aclually
work! Poople exparlenced with media-
thon empliatically suy it can. Mediation
firms agme that a suceessfol rosalution
can b= roachod about 85 porcent of the
Limee

Additionally, madisted settlements
are seldom broken. But if they are. they
can be dnforced by the courts Hkes any
cthir contrasl,

Considering thal the mediation pro-
cess i noshinding, there is somathing
almedd mystical about its fuccess rate, A
closer examination reveals some logical

tinas for this. Businesses are fa-

with the give-ami-lako of nego-

Hatlon. They also wanl to control thelr

own dedllnied and e part of the deci-

alon-making process, 1%:; do not wani

decrees Impaned on them. Mediation
maels Ihess nosds.

The fulerum of a2 successfully me-
iated dispate |5 the medialor, An expe-
ronced mediator can sense when the
parties are ready o compmmisn, offar
altornatives and mave the procemtings
toward @ muiually satisfying concha-
gion. Many mediated sessions ond in
win-win sifuations, 4 significant consid-
eration I keeplng a Business relatbon-
ship intact is imparient to all paries
Invalved, By tho same takon, a senoaned
mediator will realiza when it is timo io
pull back and take o broak to provent

eicalating emations from damaging ne-
gotlations.

Medlation s fest — gonerally taking
one day — and privele As common ps
lawauits are, they can altach a stigma 1o
& buginess. Thev can make clienis sup-
pliars and even employess nervous. and
t‘wa.lh!g even give compatilons an edge.

nlike public courls, medialion is a
clased-sasaton procedire and, oflen. no
récordd are kopl.

Il all sldes cooperate. medialion can
be appropriste for practically any civil
dispute, including personal-injury
caips, réal estote or landlord /tenant dis-
agraemenls, partnorship and commer-
cia] cantract conflicts and employmont
dispiiles.

Despite the high sucoess rate of mo-
diailon. the willingness of opposing par-
ties to considar the procoss Tomaing &
limiting foctor. When former allles lie-
come adversaries, anger, frustration and
a sonse of hqlll}‘.!ll — liﬂll.!, with o
strong dokim [o sirike oul and punish
tha other sids — can overpower any
reasopable person’s desice 1o get ihe
maller rosolvord and gt on with busi-
TIESE,

Litigatlon tends ba calclfy nogative
emplions,: reducing the potentizl f(or
eansireclive reselution and pushing the
posifbilily of [uluto business rolations
oul the bock door. Although noarly 6D

ont of civil lawsulis ame setiled ba-
F;r: Irial (suggesting that the olusivi
creatune known as “your day in court
[s an andangered species). by thal tima
the damage may have slresdy been
tdons and o great deal of time and monay
may have been wasted,

secand opllon offercd by aller-
A pate dispute resoloflon — arbi-

tration — in essence [ollows tho
iame ourse as modiation. The portios
submit their dispute o a aeulral thind
party or parties, dopending on tha com-
plexity of the disagresment. Unlike me-
distion, tho arbitmtoc's award n fina)
and binding because it i submitied 10
and confirmed by the court. The arbitra-
tor's award becomnos the court’s judg-
meal,

Howevar, nonbinding arbitratlon s
ulsa an oplion when ths arbitrator’s
award s not confirmed by the court or
rloes nod pesull in an coferceabls ton-
et

Arhitralion works modl efficiestly
when tha dbpule s one of fsct. For
example, one party steps bayend & con-
tractor’s boundaries, defaulis on o

amized action of broaks w law, New
ogal questlons ane best Lol (o the prooe-
disral and ovidentiary safeguards of liti-
gatinn.
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Thn biggnst corporations in the world
now routinely iuclude arbltration
clatses in thelr contracts, Smaller busi-
Tiewsas are |l hn;l:nin,g 1o follow their
Inad,

Including an arbilration clause or
clauses o 0 contract can be' relatively
casy. Many lawyers feel a EenuraI-
purpase arhitratlon clause provides ade-

pate protaction for simple contracts. If
the lntent of & contract clavsn in pei-
murily fo kelp the parties invaolved
nveid the hassled of langthy and dobili-
Loting Htigntion, a statement like, "any
dispiites batwean the porties shall ba
getilad By arhiteation,” may  suffice,
This phrasing indicates that Lo parties
Intend 1o arbitrato dilfammcos and is
I.,I.,l.ul”!r' sufficient to pormit o court to
rpforce the infant.

Conversely, In complicated megstia-
thons, such clauses can be very de-
tiibecl.

Becouss arbdizalion agreemenis aro
coatroctual in nature, the parios in-
volved have broad power to specify all
{wsuon, terms and conditions. They may
uven decide 1o specifically exclude cer-
ladn Isswes from arblitration.

While state and federal slalules pro-
vide beijs Imi.'-:ldur..l.'l. guldolinnx for
cond ucting arbitrations, a confract can
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dalizente a multilude of specific provi-
sloas Including /

« How parties should notify each olh-
or of & dispute

= Where evidsnilary hosrngs will be
held

» How the arhitrater will bo salacted,
{The 115 Arbitration Al u]ha for n sin-
ylo arbitrator. but o pann] of three i not
upcommon, especially o« omplex

e |

« What kind of qualifications the arbi-
tralor mnidl podioss

« The extent of the arbltralor's power
to make a decision and Lird the purtios
1 it
« How arbitration costs will b= appor-
tiommtl.

» Which jurisdiction’s law the arbiktra-
ror will apply.

+ What — if any — appellais opporiu-
nities will bo available.

Before vou jump on tha altatnzto-
digpute-resolutlion bandwagen., ba
nware that lheze is & trado-of for the
speed. roduced costs and docreasod ag-
gravation ol hinding arbilratian. You
may lose the chance for 0 enmpletn judi.
cial foview of your grievancos

Uning arbitation greatly reduces the
safequards and protection |um'1|3e_-l by
thie judicial rules of procedure and vl

MANTS

MID-ATLANTIC
NURSERYMEN’S
TRADE SHOW

BALTIMORE
CONVENTION CENTER
BALTIMORE, MD

p.O. Box 314
PERAY HALL, MD 21128
410-282-5300

Fies B I fumrmeiat i i e B ot € rmcier 13w 2

dence. These rules were developed lu
insure that both sides mecelvo a folr
hearing and thal justice ts senvd. Thoss
eafoguards have beon carefully devel:
opmil, aver hundreds of years, through
{he arguments and delibarations of this
couniry's best jurists and thinkers.

With this in mind, no ona dhould
aesume (hal medialion, arbitration o
any of tho proseally avolving wavn io
resnlve contractual disputed are cure-
alla. Thero are cases when litigatien rop-
msanls thn best altornative. For exam-
pln it may be hiest to resart 1o [irigation
when questions of law predominate ol
when gquestions of [nct are =0 pomplix
that skilllul cross.pxamination ani the
salegunrds of coust procedurs are
needed In delormino tho trae Mcts

In additien, the diforeal fypes of
alternate dispute resolution are nol al-
ways interchangeable. Careful thouglt
and the advice of experiopead counsol
should be wsod before making any final
dircigion. 3

Whila mediation or arbitenfion may
nol besl serve everyonn's needs, few
would digagres that allomate-dispule-
rasolution technigues are hore Lo stay
and can ofer viabla and ofton qulcker.
lass oxpeasive and genller options 1o
traiditinnal mnthods, v
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