The Fast Track to Negotiations

Avoid Litigation and Save Time, Money and Stomach
Lining with Alternate Dispute Resolution

By Gregory F. Hawkins, ].D.
Claude T. Hawkins

nee upon 4 Hme, con-

fict gesolution moeant

swords and armor. But

those days ane long pasi,

al Least in the business

waorld. Today, litiganton masquer-

ades in o more civilized version:

combat by court trial. Bul biood is

still shed, in the form o Hme,
maniey, and stomach Ening.

When factoring (e costs of run-
Alig & buisiness, 5o ne can dismiss
the possibility of ending up in duil
court, eithee as plaintift or defen:
dlant: With the world growing mon:
complex cach year, thal possilrility
edizes ever closer while the chinoes
for outright victory decrease. In
maot cases: the finandal burden for
mounting an altack or a defense
kst b shonldisned up fromt

Thiere ane altcrmatives, anes that can
help make Ihe experience les andly,
Jess time consuming and, fregquently;
less adversarial, Allemate Dispule
Resolation may be the answer,

Although Aliemate Dispulé Res-
olution, withits components of
mediation and arbiteation, i
bPocoming more common, espenial-
ly amang larger corporations,
many small busincsses ane Tneape:
nienced with this growing practicc,
Thie i< unfortunate, because ADR
has demonsirated an astounding
track record in recent years, for
bath quick resplutions and relative-
Iy Lloodiess ones. Many times the
combalants net only resolve their
differences, but also — becapso
many AR metliods soften the
acid-producing hostlity of tradi-
fional’ Litigation — continue a pro-
ductive business relationship.

As thee wallowing barge of liiga:
ticn plosws ever mare skawhy irough
increasingly beeocherous logal sead, i
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thauight that many of the “cop-
ditions that caused the dissat-
isfaction in 1906 ane still with

it any wonder that businesses
— from the smallest sple pro-

Mediation firms agree that a
ssful resolution can be

SUC

prictorship Lo the langest mult-
national — are jumping ship
for the skeck speed of the clip-
por named ADR?

HISTORICAL PRECEDENT

Although the lay person
oflen views the legal systeny as
maonolithic, it actually experi-
ences & constant evolution: On
more than one occasion, the
LS pudicial system has wndes-
gone fundamentnl change

By the middle of the nine
Leenth century, LS court pro-
cedures had become so
unwicldy that o general out-
ery arose among all parties
invalved — litigants, lawyers,
and judges. In 1848, Mew
York became the first slate to com-
pletely rewrite (s procedures for
teying civil lawsuits in state cours

Filty years later, great lepal
thinkers, like Roscoe Pound, again
calkad for reform, e werote o TG,
“UUncertainty. delay and cxpoense,
and abowve all the ingostice of decid-
ing coses upon points of practice,
which are the mene ctiquelte of jus-

ELECTRONIC

reached about 85 percent of
the time. Also, mediated
settlements are seldom

broken, but if broken, they

can be enforced like a n}-f'

other contract.
Considering that the

mediation process is non-
binding, there is something
B8 x
almost metaphyvsical about

the success rate.

tice...have created a doep-seated
desire to keep out of court, right on
wromg, on the part of every sensible
business man in the commumity.”
Those sentiments ocho the feclings
of thet modern business person, Nor
arne the highest levels of government
unaware af thie problem, In 1953,
U.S: Supreme Court Chied Justice
Warren Burger cxpressed the

FOR MECHANICAL

TACK INDICATION
INKOMETERS [
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us.. . The delays and high
costs [ resotving civil dispules
continue too frighten away
potential ltigants, and those
who persist and ultimately
rain a vercict often see up to

If of the recoviery abesog
by bl s and evpense="

In 1934, M. Pound's sucois.
gors revohationkecd the syslem
with the pdoption of the Feder
al Rules of Civil Procedurne

MEDIATION

Qf all the ADR options,
midialion is usually the least
complicated and leas! expen-
sivie. Lssentially, the invotved
partics agree o sit down and
informally present their arguments
ko @ newtral third pasty, often some-
one with lisgal and technical exper
Hses i e field, The miediator func-
Hions s a_f.ll:iill.iltur and, if noces
sary, o referce. Unless all sfdes
reach an agreement, the sugges.
tions and judgmunts of the medi
tor arc nonbinding

Can anything so simple actually
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wark? The peophe most expericnod
with moediation emphatically say
vis, Mediation firms agree that a
sucoessiul resolution am’ be reached
abput 85 percent of the lime. Also,
meadiated settlements are seldom
broken, but i brokien. they can be
enforced like any other contract,
Considering that the medintion
process is nonbinding, thure s
something almost metaphysical
about the success rate. A closer
exdamination revials some IHE;::I
explanations [or this sucoess. Besi-
nesses are familiar with the give
and-take of negotition, They alén
wanl o contrel thielr own desiiny
and be part of the decision-making
process, initead of having |t
impised by deeree. Madiation sap-
plies Bath. ;
The fulerum for a successfully
midiated dispute is the mediator,
An experienced midiator will have
the abilily o sense when the pariie
are readdy' o compromise, compe-
tently s ting abernatives and
moving the procesdings towand &
mutually satisfving canclusion,
Miany mediated sessions end in a
win-win situation, a significant
consideration toward ‘Keeping a

buginess relationship intact.

M lation is also tast — generally
concluded in one day — and pri-
vite, Lawsnits can give a business
thi stipma that something has gone
wrong. They can make clients, su
pliers, and employees nervous, in
additlon to possibly giving com-
petitors an ¢dge. Mediation is a
closed-session procedure, unlike
the public foram Ofcourl

iWith the cooporation of all sides,
mediation can be appropriate for
practically any civil dispate, big or
small, inehiding personal injury
eases, real estate or Landlord /tenant
disagreements, partnership and
commercial contract conflict,
iy t dispotes, amd 8 multi-
tide of others.

ARBITRATION

l_l'-sﬁite midiation’s high sucoess
e, the limiting factor remiains the
willingness of oppesing parties to
consider the sesss Wihen former
allies become adversaries, anger,
(rastration and o sense of betrayal
— along with a stoong desire to
atrike ont and punish the other side
—-gan overpower the reasoning
mind‘s desine o gel the malter

pesolvied and got on with business,

Although nearly 90 percent of
civil lawsuiis are seltled before
trial, the damage may have been
done by then, and a great deal of
time and money wasted.

In eeseno, arbitration folkvws the
sami: course a5 mediation: the par-
ties submil thelr dispute [0 a neu-
tral third party, or parties, depend-
ing on the complexity of the dis-
agreemenl. Unlike medintion, tha
arbitrator's pudgmenis are normally
final, and only under unusual cir-
cumstances can the decision be
appealed, eithir to e court syshem
or to another arbitrator. Nonhind-
ing arbitration is also an aption.

Arbitration works most efficiently
wheen the dispule is one of fact: one
party ste bevond the bound-
arics of the contract, defaulted on

romized action or broke a law,

few questions of low are best kel
to the procedural and evidentiary

safegtiarcds of litigation
ie Blppesl copporations in the
counlry, indeed, in the workl, now

include arbitration clascs in' thelr
conlracls as a matter of course,
Seraller businesses are beginning o
follow that lead! Including an arbi-
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tration claupe or clanses in a con-
iract can be relatively simple; but,
in a complicated negotintion, they
cn bevery detailed.

Because arbitralion agrecments
are contractual in nature, the por-
ties have broad power to specify all
fsues, berms, ancl conditions. They
may even decide to exclude certnin
jesures from arbitration. While state
and foderal statutes provide basic

roceduml guidelines for canduct-
ing arbitrations, the contract can
delineate a multitude of specific
provisions: how to notily each
other of & dispute; where to hold
ihe evidentiary hearings: selection
of the arbitrator{s); the arbilrator's
qualifications; the extent of his or
her power Lo decide and to bind the
partics to the decisinn. how cost
will be apportioned; what jurisdic-
linn's law will be applied; what
appellate opportunities will be
available (f any); and other factors

For simple conlracts, many
lawyers believe a general-purpase
arbitration clause provides ade-
quate protection. Il the intent ol a
contract clapse is !prlmurily L]
avoid the hassles of lengthy and
debilitating litigation, a statement

like, any disputes belween the
partics shall be settled by arbitra-
ton,” may suflice. This language
can be adequate to indicate that the
parties intend 1o arbitrate differ-
wnces and is usually sufficiant 1o
permil 4 court 10 enforoe the intent,

BEFORE YOU ACT

You should undenstandd that thers
is a tradeoff for the speed, redu
casts, and efficiency of binding
arbitration: you may lose the
opportunity for a complebe judicial
review of prevanoes:

With arbitration, the safeguards
and protection provided by the
judicial rules of procedure and
rules of evidence are greatl
reduced. These rules were devel
oped 1o ensure iliat both sides
rocelve a fair hoariig and thal jos-
tice 18 served. The best jurists and
thinkers in this country have care-
fully doveloped these procedural
and evidentiary safeguards
through argument and defiberation
sor hundreds of years.

With [his in mindd, no one should
assume that medialion, arbilration,
ar any of the currently evalving
ways 1o relve comtrachial disputes

are magic b Thene pre certainly
cases when litigation represents the
best allernative: And, the different
type< of Alternate Dispute Resolu-
tion are not always interchangeable.
Carvful thought and the advice of
experienced counsel come before
any fial decision is made.

STl few would disigree that ADR
techniques ane here to stay and can
offor viable and aften quicker, loss
expensive, and mone genthe fptions
to traclitiomal mwethids
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Eor names of medialovs-and
arhltrabiirs b Your call
yourstile Bar
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